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Context for the ESA
• Ontario is home to over 30,000 species.  More than 180 of these are at 

risk.  That means that about 40% of the species that are at risk in 
Canada, are found in Ontario.

• Our new ESA sets a gold standard for species and habitat protection.  It 
protects three times as many species as previous legislation, making 
Ontario a North American leader in species at risk protection.

• The new ESA is more flexible and will do a better job of protecting 
species, while addressing community and economic concerns.

• By working together to reverse the rate of species decline in Ontario, 
we are helping to ensure future generations benefit from a healthier and 
more diverse natural environment.
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The ESA 2007…
• Emphasizes the importance of science in making decisions about the 

protection of species at risk 

• Achieves balance through flexibility tools (agreements, permits & 
regulations) that create opportunities for species protection, as well 
as human activity that might otherwise be prohibited 

• Recognizes the importance of both species protection and habitat
protection

• Recognizes Aboriginal interests
and knowledge

• Promotes stewardship activities to help
protect and recover species at risk

• Ensures transparency, accountability

• Includes strong enforcement provisions
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Old versus New Legislation

Recovery planning and implementation key 
components with legislated timelines for strategies 
and recovery actions.

No reference to recovery

Suite of updated provisions e.g. inspection, arrest, 
seizure and stronger penalties, comparable to other 
provincial legislation

Minimal, outdated enforcement 
provisions

Flexibility tools (permits, agreements, regulations) to 
encourage protection and recovery. 

No flexibility.  Species/habitat 
protected in all cases.

Definitions of habitat : General Habitat and 
Regulated Habitat

No definition of habitat

Protection of endangered, threatened and extirpated 
species & their habitats

Protection of endangered species & 
their habitat

Detailed legislation with clear processes set out in 
the Act that will be implemented through policies and 
procedures

Very general; many elements 
developed through policy rather than 
stated in the Act

Endangered Species Act
2007

Endangered Species Act
1971
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Protection of Species and Habitat
Species Protection (sec. 9 )
• Prohibits killing, harming, harassing, possessing,

buying, selling, trading, leasing or transporting species 
listed as threatened, endangered or extirpated

Habitat Protection (sec. 10 )
• Prohibits damaging or destroying habitat of endangered

or threatened species
• habitat can be protected by the general definition in the Act or prescribed 

through a regulation
• Habitat protection will be phased in over the next 5 years

Immediate habitat protection applies for all newly-listed species and species 
protected under the previous ESA (42 species)
Protection for remaining endangered and threatened species (86) will be phased 
within 5 years.  General habitat protection will apply on June 30, 2013 unless a 
habitat regulation protects the habitat before June 30, 2013. 
Government commitment to propose 10 habitat regulations within the first year the 
Act is in force 
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What is Habitat Under the ESA?
In the Act, “Habitat” is defined as [S.2]:

(a) the area prescribed by a regulation made under clause 
55(1)(a) of the Act (“Regulated Habitat”), or

(b) an area on which a species depends, directly or 
indirectly, to carry on its life processes (e.g., reproduction, 
rearing, hibernation, migration or feeding) (“General 
Habitat”)

and includes places used as
dens, nests, hibernacula or
other residences
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Regulated Habitat 
(Section 55(3))

(a) may describe the area by,
(i) describing specific boundaries for the area
(ii) describing features of the area, or
(iii) describing the area in any other manner;

(b) may prescribe areas where the species lives, 
used to live or is believed to be capable of living 
(recovery habitat); and 

(c) may prescribe an area that is larger or smaller  
than “general habitat”
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Regulated Habitat: Considerations
• No legal obligation requiring habitat regulations for current list of 

threatened and endangered species.

• For newly listed species, Act requires Habitat Regulations within 2 
or 3 years of listing on SARO List (endangered or threatened 
species) [S.56(2)]

• Minister must consider a published Recovery Strategy or 
Government Response Statement when developing a Habitat 
Regulation [S.55(2)]

• If the Minister is of the opinion that:
– regulation is likely to jeopardize survival of species in Ontario or 

to have other significant adverse effect on species, or
– regulation is likely to result in significant reduction in number of 

members of species that live in wild in Ontario
Then an expert must be consulted and additional public 

consultation is required.
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Habitat Policy Considerations
• Habitat Policy and supporting bulletin approved July 22, 

2008 and provides further direction. Both documents 
available online at www.ontario.ca/speciesatrisk

• The following will be considered during the development 
of habitat regulations:
– The area protected under the

general definition of habitat
– The best available scientific

information (includes aboriginal
and community knowledge)

– Recovery strategy & government
response

– Social and economic implications 



10

Habitat Policy Considerations – recovery 
habitat & human created features

• habitat described in a regulation will typically include habitat
where species occurs, & may include recovery habitat

• for recovery habitat to be included, MNR should
– verify its current suitability for species, and
– verify that there is a good probability that its inclusion 

would contribute to recovery of species

• human-created features may be included in Habitat 
Regulations

• decisions on whether to include these features will:
– be based on their importance to protection & recovery of 

species
– consider original purpose & current use of features
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Habitat Policy Considerations -
landowners and stakeholders

• to extent possible, landowners or land managers affected by Habitat 
Regulation will be contacted by MNR

• they will be encouraged to participate in
development of Habitat Regulations through
discussions about habitat & activities they
undertake on their land

• to extent practical, they will be given opportunity
to comment on Habitat Regulation proposal prior
to Environmental Registry posting for public comment

• they will be contacted a 2nd time to notify them of approved Habitat 
Regulation

• other local & provincial-level stakeholders may be consulted if there is a 
high interest in species
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The “Top 10” Habitat Regulations

• MNR has committed to bring Habitat Regulations for 10 
endangered & threatened species to Legislation & 
Regulations Committee by June 2009

• Beyond the top ten, MNR will make every reasonable 
effort to propose regulations for highest priority species 
on those schedules by June 30, 2013
– priority to be based on immediacy of threat to species’

habitat



Peregrine Falcon - Threatened

Woodland Caribou - Threatened

Wood Turtle – Endangered

Barn Owl – Endangered

Jefferson Salamander - Threatened

Eastern Prairie Fringed 
Orchid – Endangered

Western Silvery Aster –
Endangered

Engelmann’s Quillwort – Endangered

Few-flowered Club-
rush – Endangered

The “Top Ten”

American Badger – Endangered
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Top 10 Habitat Regulations: Current 
Status & Next Steps

• MNR teams for each species are developing proposed habitat 
regulation content

• Engagement targeted in January / February with:
– affected landowners, land managers, & planning agencies
– other Ministries
– local & Provincial stakeholders
– local & Provincial Aboriginal communities & organizations

• Environmental Registry posting
targeted for April

• Regulations finalized by
June 30, 2009
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QUESTIONS?


