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Fisheries Protection: A New Approach

• Amendments to the Fisheries Act passed through Parliament and 
received Royal Assent on June 29, 2012 and December 14, 2012.

• All amendments will be in effect as of November 25, 2013
• Fisheries and Oceans Canada (DFO) is transforming its approach to 

fisheries protection in order to: 
– Focus the Act’s regulatory regime on managing threats to the sustainability and 

ongoing productivity of Canada’s commercial, recreational and Aboriginal fisheries;
– Provide enhanced compliance and protection tools for these fisheries
– Provide clarity, certainty and consistency of regulatory requirements through the 

use of tools such as standards and regulations; and
– Enable enhanced partnerships with agencies and organizations that are best 

placed to provide fisheries protection services to Canadians.
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The new Fisheries Protection Provisions

• Three new fisheries protection provisions are of particular 
importance under the amended Fisheries Act:

– sections 6 and 6.1, which provide a new framework and purpose for 
decision making related to the fisheries protection provisions,

– section 35, the  prohibition against causing serious harm to fish that 
are part of or that support a commercial, recreational or Aboriginal 
fishery.
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Purpose of the new Fisheries Protection Provisions

• The purpose for decision-making (section 6.1): 
– to provide for the sustainability and ongoing productivity of 

commercial, recreational and Aboriginal fisheries

• In this context:
– Sustainability:  the use of the environment and resources to meet 

the needs of the present without compromising the ability of future 
generations to meet their needs;

– Productivity:  the sustained yield of all component populations and 
species and habitats that support and contribute to a fishery in a 
specified area.
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Prohibition against serious harm to fish
• Current regime includes two prohibitions: section 32 (killing of fish) and 

section 35 (harm to fish habitat).

• A new prohibition merges these two sections (sections 32 and 35) into a 
single prohibition (section 35 (1)):
“No person shall carry on any work, undertaking or activity that results in serious harm 
to fish that are part of a commercial, recreational or Aboriginal fishery, or to fish that 
support such a fishery.”

• The prohibition applies to fish (and their habitat) that are part of 
commercial, recreational or Aboriginal fisheries, and to fish (and their 
habitat) that support commercial, recreational or Aboriginal fisheries.
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Serious harm to fish

• Serious harm to fish is defined in the Fisheries Act:
– the death of fish or any permanent alteration to, or destruction of, 

fish habitat (section 2)

• Proposed policy interpretation:
– the death of fish
– the permanent alteration to fish habitat as an alteration of such 

duration that limits or diminishes the ability of fish to carry out one or 
more of their life processes

– the destruction of fish habitat as an elimination of habitat such that 
fish can no longer rely on this habitat to carry out one or more of 
their life processes
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Protected fish and their habitats
• “Aboriginal”, in relation to a fishery:

– means that fish is harvested by an Aboriginal organization or any of its members 
for the purpose of using the fish as food, for social or ceremonial purposes or for 
purposes set out in a land claims agreement entered into with the Aboriginal 
organization;

• “commercial”, in relation to a fishery:
– means that fish is harvested under the authority of a licence for the purpose of 

sale, trade or barter;
• “recreational”, in relation to a fishery:

– means that fish is harvested under the authority of a licence for personal use of the 
fish or for sport;

• fish or fish habitat that support: 
– those that provide functions for sustaining the production of commercial, 

recreational or Aboriginal fishery species. 
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Proposed scope of application 
• Most water bodies in Canada contain fish, or fish habitat, that are part of, or support, 

a commercial, recreational or Aboriginal fishery. 

• The prohibition would apply to Canadian fisheries waters that contain fish or 
their habitats that:

• are part of commercial or recreational fisheries, as identified under either federal or provincial fishing 
regulations

• are part of Aboriginal fisheries
• support commercial, recreational or Aboriginal fisheries 

• The prohibition would not apply:
• to any Canadian fisheries waters that have been exempted, by regulations
• to any fisheries that have been excluded, by regulations, from the definition of commercial, 

recreational, or Aboriginal fisheries
• in waters that have been surveyed, using recognized, appropriate scientific methods, to 

demonstrate that they do not contain fish or their habitats that are part of or support commercial, 
recreational or Aboriginal fisheries. 
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• A new section 6 guides decision-making related to the 
Fisheries Protection Provisions.

• Four factors must be considered before making decisions:
a) the contribution of the relevant fish to the ongoing productivity of 

commercial, recreational or Aboriginal fisheries;
b) fisheries management objectives;
c) measures and standards to avoid, mitigate or offset serious harm to 

fish that are part of or support a commercial, recreational or 
Aboriginal fishery; and

d) the public interest.

Factors to be considered
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6(a):  Contribution of relevant fish
• relevant fish:

– all fish and their habitat that are involved (either as part of the fishery or in a supporting role) 
in a commercial, recreational or Aboriginal fishery, and that could be affected by a project; 

• contribution:
– the role of the relevant fish or fish habitat in the overall productivity of the commercial, 

recreational or Aboriginal fishery. 

• In summary, the contribution of relevant fish is the role of the fish affected by a project 
in the productivity of the commercial, recreational or Aboriginal fishery.  

• The precision required in determining the contribution will depend on the project:
– Relatively medium to small scale project impacts will likely use indirect surrogates of 

productivity (e.g., habitat quantity or quality)
– Large scale project impacts that cause ecosystem transformation may require more detailed 

estimates (e.g., fish population models)
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6(b):  Fisheries Management Objectives

• Fisheries management objectives are the stated socioeconomic, 
biological and ecological goals for a fishery 

• The objectives typically are established by federal or provincial/territorial 
fishery managers, or in some cases, other authorities such as co-
management boards

• Where objectives do not exist, consultation with fishery management 
authorities may be required and will be guided by the purpose statement 
of section 6.1 of the Fisheries Act
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6(c):  Avoid, mitigate and offset
• Based on the mitigation hierarchy, attempts to minimize overall impacts 

to fish and fish habitat should follow, in sequence:
– Avoidance:

• measures to completely prevent adverse effects to fish and fish habitat
– Mitigation:

• measures to reduce the duration, intensity or extent of adverse effects to fish and fish habitat that 
cannot be completely avoided

• the best-available measures or standards should be implemented as much as is practically, 
technically and economically feasible

– Offsetting:
• measures to offset serious harm to fish by maintaining or improving the productivity in the area of 

the affected fishery
• options may include habitat modification (restoration, removal of obstructions, etc.), enhancement 

of fish production, and use of habitat banks
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6(d):  The public interest
• The public interest is a consideration that is integral to the entire 

Fisheries Act

• In most instances where Section 6 applies, the public interest will be 
served through consideration of factors (a) through (c) which consider 
the public’s interest in the fishery

• Factor (d) allows the Minister to consider other factors deemed relevant 
to the well-being of society at a given place and time
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Generalized decision process
1. Are impacts likely?1. Are impacts likely?

2. Will impacts be avoided?2. Will impacts be avoided?

3.  Will project occur in water that contain fish or fish 
habitat that are part of or support CRA fisheries?
3.  Will project occur in water that contain fish or fish 
habitat that are part of or support CRA fisheries?

4.  Will project result in serious harm to fish?4.  Will project result in serious harm to fish?

5.  Consideration of section 6 factors:
a) contribution of the relevant fish 
b) fisheries management objectives 
c) measures and standards to avoid, mitigate or offset 
serious harm to fish
d) the public interest

5.  Consideration of section 6 factors:
a) contribution of the relevant fish 
b) fisheries management objectives 
c) measures and standards to avoid, mitigate or offset 
serious harm to fish
d) the public interest

Prohibition does not applyProhibition does not apply

Prohibition appliesProhibition applies

Authorization requestAuthorization request

Authorization refusedAuthorization refusedAuthorization issuedAuthorization issued

Prohibition does not applyProhibition does not apply

Prohibition does not applyProhibition does not apply

Prohibition does not applyProhibition does not apply

yes

no

yes

yes

no

yes

no

no



Annex:  Extra slides.

• Flow & passage
• Compliance & protection
• Regulatory tools
• Information & time limits regulations
• Aquatic invasive species regulations
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Fish Passage and Flow

• The fish passage provisions are sections of the Act that support and 
enable the safe passage of fish around barriers and dams.

• These provisions have been updated and consolidated into two new 
sections (sections 20 and 21).

• The Minister may order, amongst other matters, removal of an 
obstruction to ensure safe passage of fish.

• Sections 6 and 6.1 (Purpose and Factors) apply to the decision-making 
process related to the fish passage provisions. 

• Certain antiquated and unused sections have been repealed (e.g. 21(1) 
payment of one half the expense of a fish way)
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Enhancing Compliance and Protection

• The Act includes a number of new provisions that enable 
enhanced fisheries protection:
– Ecologically Significant Areas 

• Ability to define “ecologically significant areas” where anyone proposing 
works, undertakings or activities would need to provide any required material 
and information to allow the Minister to determine if the work, undertaking or 
activity is likely to result in harm to fish and what measures are required to 
prevent that result or mitigate its effects.

– Aquatic Invasive Species
• May establish regulations to control aquatic invasive species and prohibit the 

import, transport or possession of listed species.
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Enhancing Compliance and Protection

• The new provisions also enhance compliance:
– Enforceable Conditions 

• In contravention if, in carrying out a work, undertaking or activity, proponent 
fails to comply with a prescribed condition of an authorization or as set out in 
regulations.

– Contraventions
• Changes to the penalty section in order to bring it in line with other changes in 

the Fisheries Act and with the Environmental Enforcement Act – providing 
more predictability and consistency with other major federal ‘environmental’
legislation as well as increased penalties and fines.

– Duty to Notify
• Every person shall report an occurrence that results in serious harm to fish that 

are part of a commercial, recreational or Aboriginal fishery, or to fish that 
support such a fishery.



Regulatory Tools

• “Optional” regulatory tools to guide and streamline the review process :

– Prescribed Works – Regulations that identify prescribed works, undertakings or 
activities that are authorized with or without conditions, but would otherwise not 
require site-specific review. 

– Prescribed Waters – Regulations that identify prescribed fisheries waters where 
works, undertakings or activities are authorized with or without conditions, but would 
otherwise not require site-specific review. 

– Standards – Regulations enable the establishment of standards for authorizing 
classes of works, undertakings or activities (e.g., flow rates, fish passage).

– Incorporation by Reference – enables externally-developed standards, once 
recognized by the Department, to be incorporated into regulations.

– Exemptions/Exclusions– Regulations that may exempt any Canadian fisheries 
waters from the application of the prohibition and relevant fisheries protection 
provisions or exclude fisheries from the definition of commercial, recreational or 
Aboriginal fisheries. (e.g. offline ponds)
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Regulatory Tools
• Other regulatory tools aim to facilitate the streamlining process and 

increase efficiency.
– Proposed regulations will clarify the information required from proponents for 

Fisheries and Oceans Canada when applying for a Fisheries Act authorization, if 
one is required.

– Once the information is received, the Department will be bound by set time limits, 
established in regulations, for the issuance of an authorization.

– Equivalency of regulatory regimes can be declared if the provincial regime meets 
or exceeds federal regulations or laws.

– Delegation would enable, through regulations, other government departments and 
agencies (e.g., Canadian Nuclear Safety Commission, National Energy Board) or 
provinces to issue authorizations under section 35(2)(c) of the Fisheries Act.
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Information requirements / Time limits
• The proposed regulations were pre-published in Part 1 of the Canada 

Gazette, on April 13, 2013, for a 30 day public comment period.

• The regulations identify the information required for proponents to 
submit requests for Fisheries Act authorizations.
• proponent contact information; details of project (works, undertakings and 

activities, schedule, etc.); identification of the serious harm; offsetting plans; 
monitoring; etc. 

• The regulations also include time limits to determine the completeness 
of the information and for the issuance of authorizations
• Once the information is received and other legal/statutory requirements (such as 

federal EA process and Aboriginal consultation) are complete, the Department will 
be bound by a set time limit (i.e., 90 days) for the issuance (or denial) of the 
authorization.


